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A Legal Difficulty:

Sex reassignment surgery is another example of the legal difficulties certain medical,
psychological, and technical advances have posed to legal systems.

Do systems have the ability to redefine such basic statuses as male and female, and how do
these changes affect pre-existing relationships which posit one member of each sex?

Although a relatively recent phenomenon, the sexual status of a person who has undergone a
sex change operation has been widely discussed, both in American and in Jewish law.

One of the recent American cases to discuss the status of such persons is a New Jersey
case, M. T. v. J. T. (355 A.2d 204, 140 N.J. Super. 77 (1976).

A wife filed a complaint for support and maintenance against her now-separated husband. In
defence to the action for non-support, the husband asserted that his wife was a male and
hence their marriage was void.

He maintained that his wife was a former male who had "successfully" undergone sex
reassignment surgery before the marriage. However, he maintained, the law still categorized
"her" as a male.

Thus, since New Jersey does not recognize marriages between two members of the same sex,
the marriage was void.

The Ruling: The New Jersey Superior Court ruled that "where a transsexual was born with
physical characteristics of a male, but successful sex reassignment surgery harmonized her
gender and genitalia so that she became a woman, such transsexual thereby became a
member of the female sex for marital purposes and subsequent marriage to a male was not
void."

The court ruled this way notwithstanding the undisputed fact that this individual was still
genetically a male, though physiologically a female.

The New York Supreme Court agreed with this view in ruling in the famous case of Richards v.
United States Tennis Association. (#

Richards v. United States Tennis Assoc., 93 Misc. 2d 713, 400 N.Y.S.2d 267 (Sup. Ct. 1977)
(Richards sued the U.S.T.A. over its denial of permission for "her" to play professional tennis
as a woman, after she underwent sex reassignment surgery.)

The court ruled that the law must reflect the successful sex reassignment surgery when it is
done properly and for an appropriate medical reason.




Other issues:

After a sex change can the law permit a transsexual, to obtain a marriage license reflecting his
new sex.

Can he/shel/it change the birth certificate to list his assigned sex.

Sex change operations which involve surgical removal of sexual organs are clearly forbidden
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22:24 [Similarly,] you may not offer to God [any animal that has its testicles] crushed, whether

by hand or with an instrument, pulled loose, or severed. This is something that you must never

do, no matter where you live.

1> 719 DNAT 190

NN DYV 72 107N TUT NAYIN D NYK N7RY 13 w7 K7 YR v 2 T i k7 (D

No male article shall be on a woman, and a man shall not wear a woman's garment. Whoever
does such practices is revolting to God your Lord.

This prohibition is not limited to clothing, but encompasses any action uniquely identified with
the opposite sex.-.i.e dyeing a hair for a man. Any procedure which transforms sexual
characterises violates the very essences of this prohibition.

According to Jewish law, the removal of sexual organs is prohibited; hence sex
reassignment surgery is prohibited according to biblical law for men; and it is
disputable whether the removal of sexual organs is a biblical or rabbinic prohibition for
women.
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How do we know that the castration of a man is forbidden? From the verse, neither shall ye do
this in your land - [this means], you shall not do this to yourselves: so says Rabbi. Hanina!

The Establishment of Maternity & Paternity in Jewish and American Law
Michael J. Broyde

Although the technical prohibition of removing sexual organs applies only in the context of
physical removal, a number of authorities note that undergoing hormonal treatment to give the
appearance of being a member of the opposite sex violates the biblical commandment in
Deuteronomy which states that "A woman shall not wear that which pertains to a man, nor
shall a man put on a woman's garment."

These commentators maintain that this prohibition against wearing the garments of the
opposite sex also encompasses the attempt to develop physical appearances that are typically
associated with the opposite sex.

This prohibition has been applied in a broad variety of contexts, each within its historical
parameter prohibiting conduct which resembles that which the opposite sex does. (Tur, Yoreh
Deah ch. 182.)It seems almost intuitive that if actions designed to give the mere appearance of
belonging to the wrong sex are forbidden, then actual physical changes, hormonal or surgical,
are also prohibited.




The earliest discussion concerning the sexual status of a transsexual is found in the
twelfth century commentary of Ibn Ezra
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18:22 Do not lie with a male as you would with a woman, since this is a disgusting perversion.
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quoting Rabbenu Chananel, who states that intercourse between a man and another man, in
whom the sexual organs of a woman have been fashioned, constitutes a violation of the
biblical prohibition of homosexuality, despite the presence of apparently female sexual
organs.280 Thus, Ibn Ezra rules that sexual status cannot be changed surgically, since
if this person was now legally a woman, no violations of the sodomy laws could occur.

Rabbi Eliezer Yehuda Waldenberg (December 10, 1915 -November 21 2006) was known as the Tzitz Eliezer after
his monumental halachic treatise Tzitz Eliezer that covers a wide breadth of halacha, including Jewish medical
ethics, as well as ritual halachic issues from Shabbat to kashrut. He was born in Jerusalem in 1915 and died there
on November 21, 2006.

He was a leading rabbi and a dayan on the Supreme Rabbinical Court in Jerusalem and was considered an
eminent authority on medical halacha. He was the rabbi of the Shaare Zedek Medical Center in Jerusalem.

Though he wrote numerous books and articles in all fields of halacha, he was best known for his decisions on
medical dilemmas such as fertility, abortion, organ transplantation, euthanasia, autopsies, smoking, cosmetic
surgery, and medical experimentation. Some of his decisions on medical topics have proven controversial in the
Haredi community.

His halachic opinions are valued by many rabbis across the religious spectrum. His major work Tzitz Eliezer, is an
encyclopaedic treatise on halachic questions, viewed as one of the great achievements of halachic scholarship of
the 20th century.
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Rabbi Waldenberg compares this situation to that of the removal of the prophet Elijah from the
earth. He states that just as the wife of a person who has been removed from the earth has
had her marriage terminated, so too does a wife of a person who has had his sex reassigned.
.It is the equivalent of death which also terminates a marriage

The Establishment of Maternity & Paternity in Jewish and American Law
Michael J. Broyde

Some commentators have attacked this responsum, arguing that it implies that
an act which is prohibited in Jewish law, and which the law considers merely to
be an act of self-mutilation, terminates a marriage duly entered into without the
consent, or even knowledge, of the other spouse. These authorities maintain that
transsexual surgery has no effect on one's sexual status on Jewish law. They
concede that such a person could no longer enter into a marriage as a male, due
to his inability to function sexually as one. However, they strongly deny that he
could enter into a marriage as a female, as Rabbi Waldenberg implies.

In summation... the various courts of US ruled that in the eyes of secular law — surgery to
transform genitalia — has no effect on the gender of that person upon whom such procedures
are performed. A case: where the NY Supreme Court — ruled that a woman who underwent
surgery to become a man and subsequently married could not seek a divorce since a valid
marriage never existed. (April 1974 — NY Law Journal).

R’Waldenberq: maintains that surgical reversal does effect a change in sexual identity in the
eyes of halacha. So just like cohabitation is forbidden with the “wife of his fellow” — but not with
the wife of an angel... so also the concept of the “wife of his fellow” — excludes the concept of
the wife of a woman.

Rabenu Chananel: A male cannot acquire the status of a woman by means of surgery.

Besamim Rosh: He was asked if a man has his male organs completely removed — does he
need to divorce his wife in order to dissolve the marriage or maybe it is not needed since the
male has been sexually transformed and hence “a new body exists comparable to a lady’s”.
He doesn’t reach a conclusion. y"x1 — but asserts that regardless of the man’s sexual status —
once his organs have been removed the person in question is no longer competent to contract
a valid marriage as a man. Thus, sexual identity in so far as marriage is concerned depends

entirely on the presence of sexual organs.




